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LETTER TO HEADS OF ALL FELERAL DEPARTMENTS AND AGENCIES

Re: Freedom of Information Act

I am writing in a matter of great mutual concern to seek your
cooperation.

Freedom of Information Act litigation has increased in recent
years to the point where there are over 600 cases now pending in
federal courts. The actual cases represent only the "tip of the ice—
berg" and reflect a much larger volume of administrative disputes over
access to documents. I am convinced that we should jointly seek to
reduce these disputes through concerted action to impress upon all
levels of government the requirements, and the spirit, of the Freedam
of Information Act. The government should not withhold documents unless
it is important to the public interest to do so, even if there is same
arguable legal basis for the withholding. In order to implement this
view, the Justice Department will defend Freedam of Information Act
suits only when disclosure is demonstrably harmful, even if the docu-
ments technically fall within the exemptions in the Act. Let me assure
you that we will certainly counsel and consult with your persconnel in
making the decision whether to defend. To perform our job adequately,
however, we need full access to documents that you desire to withhold,
as well as the earliest possible response to our information requests.
In the past, we have often filed answers in court without having an
adequate exchange with the agencies over the reasons and necessity
for the withholding. I hope that this will not occur in the future.

In addition to setting these guidelines, I have regquested Barbara
Allen Babcock, Assistant Attorney General for the Civil Division, to
conduct a review of all pending Freedom of Information Act litigation
being handled by the Division. One result of that review may be to
determine that litigation against your agency should no longer be con-
tinued and that information previcusly withheld should be released. In
that event, I recquest that you ensure that your personnel work coopera—
tively with the Civil Division to bring the litigation to an end.

o
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Please refer to 28 CFR 50.9 and accamwpanying March 9, 1976
memorandum fram the Deputy Attorney General. These documents remain
in effect, but the following new and additional elements are hereby
prescribed:

' In determining whether a suit against an agency under the Act
challenging its denial of access to requested records merits defense,
consideration shall be given to four criteria:

(a) Whether the agency's denial seems to have a substantial
legal basis,

(b) Whether defense of the agency's denial involves an accept—
able risk of adverse impact on other agencies,

(c) Whether there is a sufficient prospect of actual harm to
legitimate public or private interests if access to the
requested records were to be granted to Jjustify the de—
fense of the suit, and

(@) Whether there is sufficient information about the contro-
. versy to support a reasonable judgment that the agency's
denial merits defense under the three preceding criteria.

The criteria set forth above shall be considered both by the Freedom
of Information Camittee and by the litigating divisions. The Committee
shall, so far as practical, employ such criteria in its consultations with
agencies prior to litigation and in its review of camplaints thereafter.
The litigating divisions shall pramptly and independently consider these
factors as to each suit filed.

-

Together I hope that we can enhance the spirit, appearance and
reality of open goverrment.

Yours sincerely,

gy

Griffin B. Bell
Attorney General
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WASHINGTON, D.C. 20330 ’

March 9, 1976

 MEVORANDUM TO GENERAL COUNSELS OF
 ALL FEDERAL DEPARTMENTS AND AGENCIES

~

.'Re: Freedom of Informatiocn Committee

' 'The purposes of this memorandum are (1) to bring to your

attention an order of Attormey General Levi dated March 2,

'+ 1976 revising this Department's policy regulation on the above
© matter, and (2) to furnish you with certain additional
" 4nformation on this subject. ' Co - '

As ‘the attached copy of the Attormey GCeneral's order

indicates, agencies should continue to consult the Freedom

‘of Tnformation Committee as soon as they tentatively decide

. to jssue a final denial under the Freedom of Information Act.
“However, after litigation has begun, all agency contacts on

the matter.should be with the Civil Division oxr other com-
ponent of the Justice Department responsible for defense of

You should be aware that, under the Department's intermal

" “procedures, the litigating diwision handling a Freedom of
- «Information suit will promptly send a copy of the complaint
"* “to the Committee. The Committee will review the complaint,
. znd may make a recommendation to the litigating division
" with respect to its disposition. Thus, failure of an agency

3

to consult the Committee prior to litigation will not avoild
Committee review of the matter. It is in the agency's inter-
" est, especially when planning a final denial involving a

matter of substantial difficulty or magnitude, to undertake

* direct and timely consultation with the Committee.

N
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. . - Fresdoio of Information Act nnd the In-
‘ereasat volume of ¥reccom of Infarina—
<tion -business somstiines render . sueh
prior couswliation impracticeble. The
present . revision of the De ,"J’..‘.'.'t.'."::nt':.
“regulations is intended to pressve th
system of consultation with tha Pre—n.on

: of Information Committee to toe raonvi-.
‘mum extent feasicle, winile el
the now impracticabls hav 2zainst de-

* fense cf litization where prior consuiin-
Jtionr has net occu.rrg: Since the T'ree-
dom of Information Commxt:ee consista -

~ing of representatives from bo;.. the Of- -

- < fice of Legal Counsel and trne Civi Divie

T < sion, will worlz in close ccopernlion witip |
he Civil Division with- respecs to df-—‘-‘
ninls which have become the subjec -.'--

i : . litigation, it will continus Lo b2 co;b i_.,-

: “portant and 2dvantageous for azencies

'_-coa emplating’ denials to seek the Com-"

mittee's prior advice wherev—- possibia.

- By virtue of the authority vested inme

: by 28 U.S.C.'50Y, 510 and & U.S.C.130L, .-

=3 50.9 of park 50 of Chapter I of Title 23,

“Cpde of Federal Flegulalions, Is revised

to read as ronows-'

inatinz’
inating

ftet
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oO 9 . 'lni': . l‘re:tTmn oi'
Cmnnn‘!-ﬂ-e.‘ P

: (1.) A Frecdom of ‘Infor 'n:-.‘.:on Com~"
. mities is es tablished within the Depart-
amenb of Justice to e*xron:a:e- compl.a*lc° -3
with the Freeftom of Informass on Act, 3 :
U.S.C. 552, -tnroughout the Exccutive
~Branch. The Comumiite= consists of ats |
.torneys designated by the Assistant Ab-
Ttorney General, Oifice of Legal Counssl,
Ione of \_/nom she 2ll b designated chain- § 7
man, and atlorneys designated:by the | -
. Assistent Attorney General, Civil- Divi- l'
. - slon. The Coramittes shall coordinate the
oo ._nnuaY revort of the Aitorner CMD:M ’
!
I
i
i

RIS
LRS-t 58

gequired ‘by 53 U.S5.C.552(d) andshallipr
vide ezssistance and en worragement ta
--Federal agencles in co::zpl,'mg with the
letter and spirit of . tha ¥resdom of I"‘l-
; forma tion Act t.n:ou"h training of & '-
.er2l personmet and consultation m..n \
- agencies on particular .matters orising
. . under the Freedom: of Inforrsation Ach,
. ’ o In consulting with agenciss proposing to
*issue final denials undar tha Act, the
. Committes shall; in nddéition to :u.nsms
. ' - the ageney with respect to legal isst
R . Invite the attention of the azeney to ¢ ..ne
. . . “range of public policies reflectad in the
. T - S Act, inclucding the cantral policy of full-
: Titte 23—Judicial Administra'c:on est 1es_oo‘xswle Alsciosure, The Commit-

. CHAPTER 1—DEPARTAMENT OF Jusrzc,,' ¢ tee may also undertake studies and make

. . 7., recommendations to carzy oul the int tzat i
- 7. v fOrderNo. &3—751 47 of this subsection. . © - B
PART SO——ST}\I' MENTS OF DOLlCY © (b)Y ANl Federz aqem_h s which mtend
Freadom of Information Commities to deny requests for records under the

\ ent of - Freedom of Informoation Act should con~
This order revises the Department of “5uit"yith the Freedom of Trmformabion

Justice policy with regard to the Freedom Committe2, to the fullsst extent prac-:

of IYnformation Committee. - . . It.gablal-, b;fore Ltigation ensues. After

. s gty ’

The previous regulations of the De- litizallon hegins, all contucts reffz.c ting

-partment of Justice concerning odvice-. :?oen.n(;?t;;}is?%?zfnl b;l"'v’:"ou‘e ?‘s’ E‘Vé" !

2 25 s ] Tt~

] giving with respect to the Fresdom of 207 % ¢ Tustice ri.spo "‘me for cotonse |
, ~ Information Act conleraplated regular e o3 ot

consultation with. the Departments ‘°f the suik. - ;',:' ool T
Freedom of Information Committes prior . Dated: March 2, . e
to the issuance of a final denlal by am | .. .-° ’ Fowann 1. Lzvr, :
nzency, The strinzent time Ymits estab- .. - . .. h .!tm‘.-:a_/ Gererﬂ

4 'J shed b,f the 19’1? A'nen .ments to the.' [IRDD«..:G—(‘OMF}I#—J 3-5-~73; a 45 ‘\"'1]
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